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SYLLABUS OF THE COURT

1 “Thepurposeof thewords‘ and leave[to amend] shdl befredy givenwhenjudtice
sorequires in Rule15(a) W.Va R.Civ.P., isto secure an adjudication on the merits of the controversy
aswould besecured under identica factud Stuationsintheabsenceof procedurd impediments; therefore,
motions to amend should always be granted under Rule 15 when: (1) the amendment permits the
presentation of themeritsof theaction; (2) the adverse party isnot prejudiced by the sudden assertion of
the subject of theamendment; and (3) theadverse party can be given ample opportunity to meet theissue”
Syllabus Point 3, Rosier v. Garron, Inc., 156 W.Va. 861, 199 S.E.2d 50 (1973).

2. “‘Under W.VaR.Civ.P. 41(b), in order to rendate acause of action which has
been dismissad for fallure to prosecute, the plantiff must movefor rangtatement within threeterms of entry
of the dismissal order and make ashowing of good cause which adequately excuses hisneglect in
prosecution of the case.” Syl. Pt. 1, Brent v. Board of Trustees of Davis & Elkins College, 173
W.Va 36, 311 SE.2d 153 (1983).” Syllabus Point 1, Dimon v. Mansy, 198 W.Va 40, 479 SE.2d
339 (1996).

3. “[ T]heplantiff bearsthe burden of going forward with evidenceasto good cauise
for not dismisang theaction; if theplaintiff does comeforward with good cause, the burden then shiftsto
the defendant to show substantid prejudiceto it in dlowing the caseto proceed; if the defendant does
show substantia prejudice, then the burden of production shiftsto the plaintiff to establish thet the proffered
good cause outweghsthe prgudice to the defendant.” Syllabus Point 3, in part, Dimon v. Mansy, 198

W.Va. 40, 479 S.E.2d 339 (1996).






Per Curiam:

Thiscaseisbeforethis Court upon goped of afind order of the Circuit Court of Kanawha
County entered on March 1, 2001. Inthat order, the circuit court denied amotion of the gppellantsand
plantiffsbdow, William and Beverly McCoy, toreindaethe origind complaint inthismedica mdpractice
casefiled againgt the appellees and defendants below, Charleston AreaMedical Center (hereinafter
“CAMC")}, Jay Requarth, M.D., and John Chapman, M.D., and to dlow the complaint, once reingtated,
to be amended to include additional defendantsand additional causesof action. Inthisapped, the
gppdlants contend that the arcuit court erred by refusing to permit them to desgnete anew expert and to

proceed with an amended complaint on a new theory of the case.

This Court hasbeforeit the petition for appeal, the entire record, and the briefsand

argument of counsel. For the reasons set forth below, the final order of the circuit court is affirmed.

"Asdiscussad herein, CAM C was dismissed from the case by agreement of thepartieson
October 30, 2000, and is not a party in this appeal.
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We begin by noting that the facts and procedura history of this case are lengthy, but
necessary to an understanding of theissuesinthiscase. On January 3, 1995, the gppellant, Mr. McCoy,
underwent double coronary bypasssurgery a CAMC. Thesurgery was performed by Dr. Requarth with
Dr. Chapman ass sting and was compl eted without incident. However, during therecovery period, Mr.

McCoy’ s sternum separated and his doctors suspected he was in the early stages of infection.

Mr. McCoy wasreturned to surgery on January 11, 1995, at which timeDr. Requarth
rewired hissernum. Culturestaken during the surgery werenegativefor infection. However, following
thesurgery, Mr. McCoy devel oped astgph infection requiring an extensvecourse of antibiotic trestment.
Hewasdischarged from thehospital on January 24, 1995, but had to continue antibiotic treetment & home

under the supervision of home health care.

OnJanuary 3, 1997, the M cCoysfiled thisavil action aleging thet an employesof CAMC
under the supervision of Drs. Requarth and Chapman carelesdy or negligently moved Mr. McCoy
following hisbypass surgery causng hissernumto ssparate. The complaint so dleged that the doctors
failed to adequatdly warn Mr. McCoy of therisksand hazardsof the surgica procedureincluding the
possibility of gernum dishesonandinfection. Thecomplaint further asserted that Mr. M cCoy acquired
agaphinfection asaresult of thefalure of Drs. Requarth and Chapman to follow gpproved antisspsis
procedures during the surgery to rgoin hisseparated sernum. Findly, Mrs. McCoy dleged alossof

consortium from the resulting injury.



On September 11, 1997, the circuit court entered ascheduling order setting the casefor
trid onJuly 13, 1998.2 In November 1997, the M cCoysfiled adocument identifying their fact and expert
witnesses. Randolph Scheerer, M.D., waslided asthar expart witness. Shortly theregfter, theinsurer of
Drs. Requarth and Chapman went into rece vership and the bankruptcy court stayed dl proceedingsfor

eleven months.

Thebankruptcy stay wasliftedin November 1998. However, counsd for theMcCoys
meadenoimmediateeffort to resume discovery or otherwisework onthecase® A new scheduling order
was entered on March 1, 1999, and trid was st for May 15, 2000. On April 1, 1999, counsd for Drs.
Requarth and Chapmean served the McCoyswith interrogetoriesto asoartain thelr expert withess: opinions
BecausetheMcCoysdid not answer thediscovery, Drs. Reguarth and Chgpman filed amotion to compe

on June 16, 1999.

Subsequently, astatus conference was held on September 29, 1999. Counsd for the
McCoysdid not atend, and as aresult, the arcuit court suspended the previous scheduling order but did
not sstanew trid date. Asaresult of theMcCoys failureto cooperate, Drs. Requarth and Chapmanfiled

amotion to dismissfor failure to prosecute on November 23, 1999. At ascheduling conference on

The McCoys conducted no discovery before this date, nor did they respond to the
defendants' discovery requests. Asaresult, the defendants filed a motion to compel on April 8, 1997.

%At thispaint, wenotethat the M cCoyswererepresanted by atorney Steven Miller during
mog of theproceadingsbeforethedircuit court. Asdiscussad herein, theMcCoysretained attorney Roger
Forman just before the motion to reinstate the case was filed with the circuit court.
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December 3, 1999, the defendants agreed to hold their motion in abeyance and proceed with anew

scheduling order. Trial was then scheduled for December 4, 2000.

Pursuant to the new scheduling order, theM cCoyswererequired to disclosether experts
by February 15, 2000. Thistime, the McCoysidentified Randolph Scheerer, M.D., and Joseph Chiota,
M.D., asexpert witnesses. No other information about the expertswas provided. On May 10, 2000,
counsdl for CAM C noticed thedepositionsof thetwoidentified experts. Counsdl for Dr. Requarththen
filed aset of new interrogatoriesrequesting Rule 26 information about the experts’ opinions. Shortly
thereafter, on June 5, 2000, the McCoysfiled a“motion to substitute expert witness’ attempting to

subgtitute Danidl Davis, M.D., for Dr. Scheerer, who was purported to be“no longer avallableto tedtify.”

Dr. Requarth objected to the proposed substitution and asked the circuit court to
intervene.* During atel ephonic conference, counsd for the McCoys claimed he could not locate Dr.
Scheerer and thus, could nat provideany Rule 26 informationinresponseto theinterrogetories. Thecourt
directed theMcCoys counsd to provide Dr. Requarth’ s counsd with Dr. Scheerer’ slagt known address
by June 21, 2000. TheMcCoys counsd later faxed aletter to defense counsd stating that he had no

information on Dr. Scheerer’ saddress. Dr. Requarth’ sattorney then found Dr. Scheerer’ saddressonthe

*On June 27, 2000, Dr. Chapman retained separate counsel.
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Internet and sent it to the counsd for the M cCoyswith therequest for the Rule 26 information. Hedid not

respond.

OnJduly 5, 2000, Dr. Requarth filed amotionto dismissfor falureto prosecuteor inthe
dternative, to compd responseto discovery requestsand Rule 26 information. A few dayslaer, CAMC
dsofiledamotiontodismissor dternatively, amotion for summary judgment. Inresponse, counsd for
the McCoysdamed that Mr. McCoy’ sfile had been destroyed inafirein hisoffice and that he had been
forced to recreate and duplicate thefile causng alull in the discovery process. For thefirg time, counsd
for the M cCoysasserted that the origind cardiac surgery performed by Dr. Requarth was unnecessary;
that Mr. McCoy’ spain was not cardiac in nature; and that he was not agood candidate for cardiac

surgery.

On Augugt 17, 2000, the drcuit court held ahearing on the defendants maotionsto dismiss
andtheMcCoys motionto subgtitute an expert witness. Inaletter to counse dated September 8, 2000,
thedrcuit court denied the M cCoys mation to substitute an expert witnessfinding no good cause hed been
shown. Thedircuit court further agreed to grant the defendants motion to dismiss unlessthe McCoys
could meke avallablefor depogtion within ten daysaprevioudy disdosed expert witnesswho could testify
to the breach of the tandard of caredleged inthe complaint. Theletter further provided that if no date
for theexpert’ sdeposgition wastendered in ten days, the dismissa would automaticaly take effect. The
|etter ended with arequest that counsd for Dr. Requarth prepare an order with gppropriatefindingsand

conclusions consistent with the letter preserving all appropriate objections and exceptions.
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On September 25, 2000, the McCoys provided additiond Rule 26 information. However,
theinformationdedt with Dr. Chiotaand rdated solely to the new dlegationsthat the origind surgery was
not necessary. On October 13, 2000, Dr. Requarth filed a* motion toenter order” with the circuit court
indicating that an order had been prepared asdirected by the court in its September 8, 2000 | etter and
forwarded totheM cCoys counsd for review and gpprova. However, counsd for theMcCoyshed falled
to respond. On October 16, 2000, the circuit court entered the order which related itsrulings from the
August 17, 2000 hearing as st forth in the September 8, 2000 |etter. That samedate, the M cCoysfiled

amotion to amend the complaint.

On October 18, 2000, Dr. Chapman filed amotion to enter an order of dismissal arguing
that the McCoys had falled to comply with the directives of the court. Dr. Reguarth joined in the motion
on October 19, 2000. Thedircuit court granted the motion to dismiss on December 20, 2000.° By new
counsd, theM cCoysfiled amotion to reingtate the case and amend the complaint on February 8, 2001.
The defendants objected arguing that no good causewas shown. Thedrcuit court agreed and denied the

motion in the final order entered on March 1, 2001. This appeal followed.

*Asprevioudy noted, CAMC wasvoluntarily dismissed without prejudice from the case
by stipulation of the parties on October 30, 2000.
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TheMcCoysfirg assgnaserror thedreuit court’ srefusal to dlow themto desgnateanew
expert witness. Rule 16 of theWest VirginiaRules of Civil Procedure directstrial courtsto enter
scheduling orderslimiting, inter alia, thetimethe partieshaveto complete discovery. Inaddition, Rule
16 vedtsintrid courtsthe discretion to modify the scheduling order. Thus, itisclearly withinthetria
court' sdiscretionto refuseto alow aparty to designate or substitute an expert witness after the expiration
of the deadline set forth in the scheduling order. See Stateexrel. Sate FarmFire & Cas. Co. v.

Madden, 192 W.Va. 155, 161, 451 S.E.2d 721, 727 (1994).

Inthiscase, thecircuit court denied theMcCoys motion to subdtitute an expert witness
finding that no good cause had been shown. Therecord reved sthat the McCoysinitidly indicated that
they needed to subdtitute anew expert witness becauise Dr. Scheerer was“no longer avallableto testify.”
When questioned about Dr. Scheerer’ savailability, counsd for the M cCoysdated thet Dr. Scheerer could
not belocated. However, Dr. Requarth was ableto locate Dr. Scheerer using the Internet in fifteen
minutes. When contacted, Dr. Scheerer dated that he had no recollection of being retained inthiscase,

had no file relating thereto, and no longer acted as an expert in this type of case.

TheM cCoysoffered no further information to support their motion to subdtitutean expert
witness. However, shortly theregfter, they did offer anew theory of their case dthough they presented no
motion to amend thecomplaint a that time. Given thesefactsand crcumstances, we do not find thet the

circuit court abused its discretion by denying the McCoys motion to substitute an expert witness.



TheMcCoysdsodamthet thedrcuit court erred by refusng to dlow them to amend thar
complaint and assart anew theory of thecase. Rule 15(a) of the West VirginiaRules of Civil Procedure
governstheamendment of pleadings and specifiesthat “leave [to anend] shdl befredy givenwhen judtice
sorequires.” In SyllabusPoint 3 of Rosier v. Garron, Inc., 156 W.Va. 861, 199 S.E.2d 50 (1973),
this Court held that:

The purpose of thewords ‘ and leave [to amend] shdl befredy given

when justice sorequires in Rule 15(@) W.Va R.Civ.P,, isto securean

adjudication onthemeritsof the controversy aswould be secured under

identical factua situationsin the absence of procedurd impediments,

therefore, motionsto amend should dways be granted under Rule 15

when: (1) theamendment permitsthe presentation of the merits of the

action; (2) the adverse party isnot prejudiced by the sudden assertion of

the subject of the amendment; and (3) the adverse party can be given

ample opportunity to meet the issue.

However, this Court hasdso dated that “[t]heliberdity alowed in theamendment of pleadings doesnot
entitleaparty to bedilatory in assarting damsor to neglect hiscasefor along period of time” Mauck
v. City of Martinsburg, 178 W.Va. 93, 95, 357 SE.2d 775, 777 (1987). “A motion for leaveto
amend acomplaint isaddressed to the sound discretion of thetrid court.” 1d., 178 W.Va. a 96, 357

S.E.2d at 778.

Asnoted above, therecord in this case shows that the McCoysfiled thar motion to amend
the complaint on the same date the circuit court entered the order indicating thet the case was going to be
dismissed for falureto prosecuteif the parties did not comply with the directives of the court.  Asnoted
in the drcuit court’ s September 8, 2000 letter to the parties, the McCoys had not filed amotion to amend

the complant even though they had made amotion to substitute an expert witness. Thus, eventhoughthe
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M cCoys began asserting anew theory of their case asearly asJuly 2000, they did not fileamotionto
amend thecomplaint until October 16, 2000. Given thesefactsand circumstances, wedo not find thet the
circuit court abused itsdiscretion by denying the McCoys motion to amend the complaint. 1nMauck,
Upra, we dated that “[l]ack of diligenceisjudification for adenid of leaveto amend wherethedday is
unressonablg].]” 178 W.Va a 95,357 SE2d a 777. Clearly thedday infilingthemationto amendin

this case was unreasonabl e.

Next, theMcCoysassert that the arcuit court erred by dismisang the casewith prgjudice.
Rule41(b) of theWes VirginiaRulesof Civil Procedure providesthat acase may bedismissed for “falure
of the plaintiff to prosecute or to comply with these rulesor any order of court[.]” Asnoted by the
McCoys, this Court has stated that “[b]ecause of the harshness of the sanction, adismissal with prejudice
should be considered appropriateonly inflagrant cases.” Dimonv. Mansy, 198 W.Va. 40, 45, 479
SE.2d 339, 344 (1996). “[W]erecognizethat dismissa basad on procedura groundsisasevere sanction
which runs counter to the generd objective of digposng casesonthemerit.” 1d., 198 W.Va at 45-46,

479 SE.2d at 344-45.

However, this Court also stated in Dimon that:

[ T]he determination [of] whether the plaintiff hasfalled to movethe case
in areasonable manner isadiscretionary cdl for the circuit court. The
power to resort to the dismissd of an actionisin theinterest of orderly
adminidration of justicebecausethegenerd contral of thejudicid busness
Isessentid tothetrid courtif itistofunction. Tothisextent, Rule41(b)
istill good law in that granting authority to trid judgesto control their
docketsthrough dismissalsiscong gent, not debilitative, of soundjudicia
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adminigration. Itisegualy dear that it isthe plaintiff's obligation to move
hisor her casetotrid, and wherethe plaintiff failsto do soinareasonable
manner, the casemay be dismissad asasanction for theunjustified delay.
To be clear, we squardly hold that aplaintiff has acontinuing duty to
monitor acasefrom thefiling until thefina judgment, andwhereheor she
failsto do so, the plaintiff acts at hisor her own peril.

Id., 198W.Va a 45,479S.E.2da 344. Inthiscase, therecord showstha theMcCoysdearly faled
to movethar casetotrid in areasonable manner. This Court is certainly mindful of the delaysthat
occurred inthiscasethrough no fault of theMcCoyssuch asthebankruptcy Say. Likewise, weobvioudy
do not fault the McCoysfor the delay caused by the destruction of thar casefile a their attorney’ s office

asaresult of afire.

Nonethdess, therecord isrepletewith evidence of delaysin the prosecution of the case
caused by theMcCoys For indance, at the outset, the McCoys made no effort to initiate discovery until
thefirst scheduling order wasentered ninemonthsafter thecomplaint wasfiled. After thebankruptcy stay
waslifted, theMcCoysagain faled to take any action with respect to discovery matters. Furthermore, the

McCoys never requested or noticed any deposition during the entire pendency of this action.

Inaddition, theMcCoysfailed tofollow thedirectivesof thecircuit court. In particular,
the M cCoysfaled to atend agtatus conference on September 29, 1999. Asareault, the prior scheduling
order was sugpended. As previoudy discussed, the McCoys based their motion to subgtitute an expert
witnessupon the contention thet Dr. Scheerer could nolonger belocated. However, defensecounsd was

abletofind Dr. Scheerer inamatter of minutes usng the Internet. Findly, on two occasons, counsd for
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theMcCoysfalledto agn ordersreflecting rulingsof thedrcuit court at hearingsresulting inadday of entry
of those orders. Based onthese facts, we do not find that the circuit court abused its discretion by

dismissing the case with prejudice.®

Findly, the M cCoys contend that the circuit court abused itsdiscretion in denying their
motion to reindate the case and file an amended complaint. In Syllabus Point 1 of Dimon, supra, this
Court held that:

“Under W.Va.R.Civ.P. 41(b), in order to reinstate a cause of action

which hasbeendismissad for fallureto prosecute, theplaintiff must move

for reinstatement within three terms of entry of the dismissal order and

makeashowing of good cause which adequately excuseshisneglect in

prosecution of the case.” Syl. Pt. 1, Brent v. Board of Trustees of

Davis & Elkins College, 173 W.Va. 36, 311 S.E.2d 153 (1983).

“Traditiondly, our scope of review, evenwherereindatement istimey sought, islimited. Itisonly where
thereisadear showing of an abuse of discretionthat reversd isproper.” Dimon, 198 W.Va. at 46, 479

S.E.2d at 345.

TheMcCoysargue onceagain that thediscovery of anew theory of the casein July 2000
condtituted good causefor reingtatement of the case and amendment of thecomplaint. They aso assert

that they should not be punished for the actions of their former attorney. This Court has held that:

We notethat this Court isupholding the dismissal of this case based on the McCoys
falureto comply withtheordersof thedircuit court. Although thedefendants motionsto dismissthecase
were predicated upon theMcCoys fallureto prosecutethe case, thecircuit court’ sdismissal of the case
wasclearly based ontheMcCoys failureto comply withthecourt’ sprior rulings, in particular theorder
to make an expert available for deposition as set forth in the September 8, 2000 letter.

11



[T]heplaintiff bearsthe burden of going forward with evidence asto good
causefor not damissngtheaction; if theplaintiff doescomeforward with
good cause, the burden then shiftsto the defendant to show substantia
preudicetoitinalowing thecaseto proceed; if thedefendant doesshow
subgtantia prejudice, thentheburden of production shiftstotheplaintiff
to establish that the proffered good cause outweighsthe prg udiceto the
defendant.

Syllabus Point 3, in part, Dimon, supra.

Asdiscussed in depth above, with afew exceptions, the delaysin prosecuting thiscase
were caused by thelack of diligenceof theMcCoys firgt atorney. It isunfortunate he neglected the case
and failed to adequately represent theMcCoys. Rule 1.1. of the Rules of Professional Conduct mandates
that “[&] lawyer shdl provide competent representationto adient.” Inlight of thedismissal, the McCoys
may have acause of action againd thair former atorney; however, they havefailed to satisfy the burden
of establishing good cause for reinstating thiscase. A new theory of the case cannot excuse the
unreasonableddaysthat have occurred since the complaint wasfiled in January 1997. Thus, wedo not

find that the circuit court abused its discretion by denying the McCoys motion to reinstate the case.

Accordingly, for the reasons set forth above, the fina order of the Circuit Court of

Kanawha County entered on March 1, 2001 is affirmed.

Affirmed.
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